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Court of Appeals of the District of Columbia 


No. 6193. 

i 

i 

George Washington Inn, a Corporation, Appellant, 

i 

vs. 

The Consolidated Engineering Company, a Corporation; 
The District of Columbia, a Corporation^ 


a Supreme Court of the District of Columbia. 

At Law. j 

No. 80068. | 

George Washington Inn, a Corporation, Plaintiff, 

vs. 

The Consolidated Engineering Company, a Corporation; 
The District of Columbia, a Corporation, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abovelentitled 
cause, to wit: 

1 Second Amended Declaration. 

Filed October 11, 1933. 

I 

In the Supreme Court of the District of Columbia, Holding 

a Circuit Court. 

| 

At Law. 

No. 80068. | 

George Washington Inn, a Corporation, Plaintiff, 

vs. 

The Consolidated Engineering Company, a Corporation; 
The District of Columbia, a Corporation, Defendants. 

The plaintiff, George Washington Inn, a corpbration, 
sues the defendants, the Consolidated Engineering Com- 
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pany, a corporation, and tile District of Columbia, a 
municipal corporation, for that the said plaintiff is now 
conducting and has heretofore for many years last past 
been conducting a certain Hotel business in the Citv of 
Washington and District of Columbia at its Hotel property 
situated at tlie corner of New Jersey Avenue and C Street, 
S. E., in the said District; and that the said plaintiff has 
been and is now conducting on the said premises a general 
hotel business, seeking the patronage of and catering to 
transients and tourists coming into the City of Washington 
from all sections of the United States; and said plaintiff 
has had heretofore prior to the happening of the events 
hereinafter set forth, a large and persistent clientele from 
all parts of the United States, as well as from the members 
of Congress; and the said plaintiff has, in the conduct of its 
business as stated, upon divers and numerous occasions, 
advertised and is now advertising- its said business and its 
property as being situated and located “one square South 
of the United States Capitol Dome;” and plaintiff 
2 further states that in addition to the transient 
patronage so solicited and obtained, the plaintiff has 
been receiving in its business the patronage of guests re¬ 
siding more or less permanently in the District of Colum¬ 
bia, and especially the patronage of members of the United 
States Congress who have and maintain their offices in the 
building known as the House of Representatives ’ Office 
Building; and the said guests, in approaching the said 
hotel property conducted by the said plaintiff, were obliged 
to use the said streets and side-walks adjacent to said prop¬ 
erty, and particularly New Jersey Avenue, between B and 
C Streets, S. E., iSouth Capitol Street between B and C 
Streets, S. E., and C Street between New Jersey Avenue 
and South Capitol Street, S. E.; and said streets and side¬ 
walks were constructed as and for the purpose of public 
thoroughfares, and were so used by the public generally, 
and by the said guests and prospective guests of the said 
plaintiff; and the said defendant, The District of Colum¬ 
bia, having under its control and direct supervision, the 
streets and highways in the District of Columbia, owes a 
duty to the said public generally, and to the abutting and 
adjacent owners, having property facing on said streets, 
to keep the streets as free from obstruction and nuisances 
as may be possible, and to prevent others from improperly 
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using or obstructing said streets and side-walk^ so as to 
inhibit or impair them for use by the public generally, or 
by the abutting or adjacent owners; but the said (defendant, 
the District of Columbia, disregarding its duly in the 
premises, and disregarding the special duty owing to the 
plaintiff in its capacity as a public hostelry, and jconniving 
and conspiring through the architect of the Capitol with 
its co-defendant, the Consolidated Engineering Company, 
issued to the defendant, or to the defendant through cer¬ 
tain officers of the United States Government, cer- 
3 tain permits, the contents of which are uiiknown to 
the plaintiff, by reason of the unlawful withholding 
for inspection of them from the plaintiff by the defendant, 
the District of Columbia, permitting the obstruction of 
said streets and sidewalks beyond what was reasonably 
necessary in view of the premises hereafter set fjorth, and 
permitted the continuous obstruction of said streets and 
side-walks through the use of barricades, machinery, exca¬ 
vations, debris and other impediments, in such a manner as 
to unreasonably prevent the use of said streets and side¬ 
walks by the public generally, and by the abutting and 
adjacent owners; and plaintiff further says that] the said 
defendant, the Consolidated Engineering Company, well 
knowing these premises, or when in the exercise of reason¬ 
able diligence it might or could have known of tjliem. and 
further, well knowing that the property and business of the 
plaintiff were and are situated as stated hereinbefore, did 
heretofore unlawfullv obtain from the said defendant, the 
District of Columbia, a permit to close off Neiv Jersey 
Avenue between B and C Streets, S. E., Soutlji Capitol 
Street between B and C Streets, S. E. and C Street, travel¬ 
ling East, between New Jersey Avenue and Sout^i Capitol 
Street, S. E., and the said District of Columbia, wjell know¬ 
ing and being advised that the closing of said streets would 
work great hardship and pecuniary loss to the sdid plain¬ 
tiff, did collaborate and connive with the said defendant, 
the Consolidated Engineering Company, and did unlaw¬ 
fully issue to the said defendant, the said Consolidated 
Engineering Company, through the architect of the Capi¬ 
tol, or others, a permit or license permitting the $aid Con¬ 
solidated Engineering Company to close off the saiid streets 
adjacent to the said property of the plaintiff; and the said 
defendant, the Consolidated Engineering Company, did 
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heretofore, to-wit, in or about the month of March, 1931, 
undertake and commence a certain building opera- 

4 tion directly to the North of the property of the 
plaintiff, which said building operation is known as 

the House of Representatives’ Office Building Annex, situ¬ 
ated on the West side of said New Jersev Avenue, between 
the line of Pennsylvania Avenue, South Capitol Street, B 
Street and C Street, S. E.; and the said Consolidated Engi¬ 
neering Company further well knowing that the direct 
access and approach to and from the property of the plain¬ 
tiff to the United States Capitol Building, and to the pres¬ 
ent House of Representatives’ Office Building, and to 
Pennsylvania Avenue, one of the principal arteries and 
thoroughfares of the District of Columbia, is along said 
New Jersey Avenue, S. E., did, nevertheless, with the 
knowledge and consent, and through the unlawful permis¬ 
sion of the said defendant, the District of Columbia, pro¬ 
ceed to obstruct and entirely close up, without proper war¬ 
rant, and when the circumstances of the case did not re¬ 
quire it, the said thoroughfare known as New Jersey Ave¬ 
nue, as well as South Capitol Street and C Street, through 
the use of barricades, dirt, debris, ropes, machinery, build¬ 
ing materials, and articles of various and sundry descrip¬ 
tion, so that the property and business of the plaintiff was 
shut off from direct and usual approach by transients and 
tourists, and by members of Congress from the said House 
Office Building and the United States Capitol Building, so 
that the clientele of the plaintiff was greatly and perma¬ 
nently reduced in numbers, and the business of the plaintiff 
has suffered and is continuing to suffer permanent and 
excessive loss of income, wherefore and by reason of which 
obstructions and said deeds and acts of said defendants, 
the plaintiff has suffered pecuniary loss and damage in the 
sum of Twenty Thousand Dollars ($20,000.00). 

And the plaintiff claims as damages from the defendants 
the sum of Twenty Thousand Dollars ($20,000.00). 

5 Count II. 

The plaintiff, George Washington Inn, a corporation, 
sues the defendants, the Consolidated Engineering Com¬ 
pany, a corporation, and the District of Columbia a munici¬ 
pal corporation, for that the said plaintiff is now conduct¬ 
ing and has heretofore for many years last past been con- 
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ducting a certain hotel business in the City of Washington 
and District of Columbia at its hotel property situated at 
the corner of New Jersey Avenue and C Street, S. E., in 
the said District; and that the said plaintiff has been and is 
now conducting on the said premises a general hoiel busi¬ 
ness, seeking the patronage of and catering to transients 
and tourists coming into the City of Washington from all 
sections of the United States; and said plaintiff has had 
heretofore prior to the happening of the events herieinafter 
set forth, a large and persistent clientele from all harts of 
the United States, as well as from the members of Con¬ 
gress ; and the said plaintiff has, in the conduct of its busi¬ 
ness as stated, upon divers and numerous occasions, adver¬ 
tised and is now advertising its said business and its prop¬ 
erty as being situated and located “one square South of 
the United States Capitol Dome;” and plaintiff I further 
states that in addition to the transient patronage so so¬ 
licited and obtained, the plaintiff has been receiving in its 
business the patronage of guests residing more or less per¬ 
manently in the District of Columbia, and especially the 
patronage of members of the United States Congress who 
have and maintain their offices in the building khown as 
the House of Representatives’ Office Building; ^nd the 
said guests, in approaching the said hotel property con¬ 
ducted by the said plaintiff, were obliged to use {he said 
streets and side-walks adjacent to said property, qnd par¬ 
ticularly New’ Jersey Avenue, between B and C Streets, 
S. E., South Capitol Street between B and C Streets, 
6 S. E., and C Street between New’ Jersey Avejnue and 
South Capitol Street, S. E.; and said streets and 
side-walks were constructed as and for the purpose! of pub¬ 
lic thoroughfare, and were so used by the public generally, 
and by the said guests and prospective guests of {he said 
plaintiff; and the said defendant, the District of Columbia, 
ow’es a duty to the said public generally, and to the abutting 
and adjacent owners, having property facing on said 
streets, to keep the streets as free from obstruction and 
nuisances as may be possible, and to prevent others from 
improperly using or obstructing said streets anti side¬ 
walks so as to inhibit or impair their use by the public gen¬ 
erally, or by the abutting or adjacent owners; and the said 
defendant, Consolidated Engineering Company h,nd the 
said defendant, the District of Columbia, having lj>een re- 
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peatedly advised and warned by tlie said plaintiff, and the 
attention of the said defendants, and both of them, prior 
to the happening of these events, having been repeatedly 
directed to the fact that the closing or entire obstruction 
of the said streets above indicated would work great injury 
and damage to the business of the plaintiff, did, neverthe¬ 
less, in violation of the rights of the said plaintiff, proceed 
to close and obstruct said streets, so that the business of 
the plaintiff did suffer great and serious damage; and 
plaintiff further says that the said defendant, the Consoli¬ 
dated Engineering Company, well knowing these premises, 
or when in the exercise of reasonable diligence it might or 
could have known of them, and further, well knowing that 
the property and business of the plaintiff were and are 
situated as stated hereinbefore, did heretofore unlawfully 
obtain from the said defendant, the District of Columbia, 
a permit to close off said streets; and the said District of 
Columbia, well knowing and being advised that the closing 
of said streets would work great hardship and pecuniary 
loss to the said plaintiff, did collaborate and connive 
7 with the said defendant, the Consolidated Engineer¬ 
ing Company, and did unlawfully issue to the said 
defendant, the said Consolidated Engineering Company, 
through the architect of the Capitol, or others, a permit or 
license permitting the said Consolidated Engineering Com¬ 
pany to close off the said streets adjacent to the said prop¬ 
erty of the plaintiff; and the said defendant the Consoli¬ 
dated Engineering Company, did heretofore, to-wit, in or 
about, the month of March, 1931, undertake and commence 
a certain building operation directly to the North of the 
property of the plaintiff, which said building operation is 
known as the House of Representatives’ Office Building 
Annex, situated on the West side of said New Jersev Ave- 
nue, between the line of Pennsylvania Avenue, South Capi¬ 
tol Street, B Street and C Street, S. E.; and the said Con¬ 
solidated Engineering Company further well knowing that 
the direct access and approach to and from the property 
of the plaintiff to the United States Capitol Building, and 
to the present House of Representatives’ Office Building, 
and to Pennsylvania Avenue, one of the principal arteries 
and thoroughfares of the District of Columbia, is along said 
New Jersey Avenue, S. E., did, nevertheless, with the 
knowledge and consent and through the permission of the 
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said defendant, the District of Columbia, proceed to ob¬ 
struct and entirely close up, without proper warrant, and 
when the circumstances of the case did not require it, the 
said thoroughfare known as New Jersey Avenue, as well 
as South Capitol Street and C Street, and when in the 
necessary operations in the construction of the sajid House 
of Representatives ’ Office Building it became land was 
necessary to close off only a portion at a time ofj the said 
thoroughfares, such unnecessary and arbitrary closing hav¬ 
ing been effected through the use of barricades, diijt, debris, 
ropes, machinery, building materials, and articles of 
8 various and sundry description, so that the jproperty 
and business of the plaintiff was shut off frbm direct 
and usual approach by transients and tourists, and! by mem¬ 
bers of Congress from the said House Office Building and 
the United States Capitol Building, so that the clientele of 
the plaintiff was greatly and permanently reduce^ in num¬ 
bers, and the business of the plaintiff has suffered and is 
continuing to suffer permanent and excessive loks of in¬ 
come, wherefore and by reason of which obstruction, and 
said deeds and acts of said defendants, the plaifatiff has 
suffered pecuniary loss and damage in the sum of Twenty 
Thousand Dollars ($20,000.00). j 

And the plaintiff claims as damages from the defendants 
the sum of Twentv Thousand Dollars ($20,000.00).j 

CHAS. S. BAKER,! 

BENJ. L. TEPPEjR, 
Attorneys for Plaintiff. 

I 

I 

Demurrer of District of Columbia to Second Attended 

Declaration . 

i 

i 

Filed October 23, 1933. 

* * # * * # ; • 

■ 

Comes now the defendant, the District of Columbia, by 
its counsel, and demurs to the second amended declaration, 
and each count thereof, filed herein, and says that the same 
is bad in substance in the following particulars: 

I 

1. Said second amended declaration, and each count 

* 

thereof, pleads conclusions of law rather than the )fftimate 
fact hoped to be proved. ! 
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2. Said second amended declaration, and each count 
thereof, fails to set forth sufficient facts to constitute a 
cause of action against the defendant, the District of Co¬ 
lumbia. 

3. The granting or refusing of permits for the 
9 closing of parts of streets, during the construction 
of United States government buildings, is a govern¬ 
mental function for which the District of Columbia is not 
responsible. 

4. The District of Columbia is authorized to temporarily 
close a portion of a street, when in its opinion the same is 
necessary for the safety and convenience of the public. 

5. The proximate cause of the alleged injury to the plain¬ 
tiff, if any exists, is upon the co-defendant who actually 
closed the street, and whose work necessitated the closing 
of the said street. 

WILLIAM W. BRIDE, 
Corporation Counsel, D. C 
R. E. LYNCH, 

Assistant Corporation Counsel, D. C., 

Attorneys for Defendant , 
District of Columbia. 

Demurrer of Consolidated Engineering Company to Second 

Amended Declaration. 

Filed October 30, 1933. 
******* 

Now comes the defendant, the Consolidated Engineering 
Company, a corporation, by its attorneys below named, 
and says that the second amended declaration hied herein, 
and each count thereof, are bad in substance. 

HILL, ROSS & HILL, 

By JOHN PHILIP HILL, 

F. W. HILL, Jr., 

Attorneys for Defendant, 
Consolidated Engineering Co. 

Copv served by mail, Oct. 25, 1933. 

F. W. HILL, Jr. 

The matters of law intended to be argued are as follows: 

1. The said second amended declaration, and each count 
thereof, violate the rules of this court in that they plead 
conclusions of law and fail to set out the ultimate facts. 
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2. The said second amended declaration, and each 

i 

10 count thereof, fail to set out in what respect the 
obstruction complained of was beyond what was 

reasonably necessary. 

3. The District of Columbia, through its officers, has the 
right and authority to temporarily close a street j or side¬ 
walk or highway if the conditions are such that this action 
is reasonably necessary, and the plaintiff has failed to 
allege any facts showing in what respect the action of the 
Commissioners was unreasonable. 

4. The Commissioners of the District of Columbia have 
the authority to issue a permit authorizing the obstructing 
or closing of a street or highway if conditions exipt which 
make such action reasonably necessary, and the person to 
whom such permit is granted has the right to act upon the 
same. 

5. There is no allegation that the defendant, the Con¬ 
solidated Engineering Company, was negligent in the man¬ 
ner of constructing the barriers or obstructions pf which 
complaint is made. 

6. The plaintiff fails to show that it is entitled to any 
special damages. 

7. The plaintiff fails to allege any facts which wbuld war¬ 
rant this Court in passing upon the wisdom or reasonable¬ 
ness of the order of the Commissioners of the District of 
Columbia or the authority of the Commissioner's of the 
District of Columbia to issue the permit complained of and 
the right of the defendant, the Consolidated Engineering 
Company, to act upon the authorization of said pprmit. 

8. A municipal corporation is not liable to one [who sus¬ 
tains damages from a defect in a plan for a riiunicipal 
improvement, nor is the one who makes such improvement 
pursuant to said plan liable. 

11 Supreme Court of the District of Columbia. 

Monday, December 1$, 1933. 

Session resumed pursuant to adjournment, Hon. F. D. 
Letts, Justice, presiding. 

**#•## 

Upon consideration of the demurrers filed herein by 
the defendants Consolidated Engineering Company and 

I 
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the District of Columbia, to the second amended declara¬ 
tion, it is ordered that said demurrers be, and the same 
are hereby each and severally sustained. 

Frida}% January 19, 1934. 

Session resumed pursuant to adjournment, Hon. F. D. 
Letts, Justice, presiding. 

******* 

For good cause shown it is this day ordered that the 
entry made herein on January 12, 1934, entitled “ Notation 
of Appeal” is hereby vacated, set aside and for naught 
held, and it is nbw ordered, nunc pro tunc January 12, 
1934, that the following entry be made in the place and 
stead of said order. 

Whereupon, comes now the plaintiff by its attorney of 
record and now, in open Court, elects to stand on its sec¬ 
ond amended declaration filed herein, and it appearing to 
the Court the demurrers of the defendants filed herein to 
said second amended declaration were sustained upon the 
18th day of December, 1933, judgment is ordered in accord¬ 
ance therewith. 

Wherefore, it is considered that plaintiff take nothing 
by this action that defendants go hence without day, be 
for nothing held and recover of plaintiff their costs of 
defense to be taxed bv the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by its 
12 attorney of record, in open Court, notes an appeal 
to the Court of Appeals of this District; whereupon, 
an undertaking to act as a cost bond is hereby fixed in 
the sum of One Hundred Dollars ($100.00) with leave to 
deposit Fifty Dollars ($50.00) cash with the clerk in lieu 
thereof. 

Memorandum. 

January 12, 1934.—Undertaking for Costs on appeal 
approved and filed. 

Assignment of Errors. 

Filed February 5,1934. 

******* 

The plaintiff assigns as error committed by the trial 
court, as follows: 
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1. The court erred in sustaining the Demurrer of the 
defendant, The Consolidated Engineering Company, to the 
Second Amended Declaration. 

2. The court erred in sustaining the Demurrer of the 
defendant, The District of Columbia, to the Second 
Amended Declaration. 

3. The court erred in refusing to hold that the! Second 
Amended Declaration stated a cause of action. 

4. In other respects apparent of record. 

ALVIN L. XEWMYER, 
DAVID G. BRESS, 

Attorneys for Plaintiff. 

13 Designation of Record. 

Filed February 5, 1934. 

# # * • # * !* 

! 

Now comes George Washington Inn, a corporation, and 
designates the following to be included in the Transcript 
of Record upon the appeal in the above entitled ca^se, the 
following parts being considered sufficient for th$ deter¬ 
mination of the questions raised on this appeal: 

1. Second Amended Declaration. 

2. Memorandum of Demurrers to Second Amended Dec¬ 
laration. 

3. Memorandum sustaining Demurrers to Declaration. 

4. Memorandum of plaintiff’s election to stand on Sec¬ 
ond Amended Declaration. 

5. Memorandum of filing of appeal bond in lieu of cash 
deposit. 

6. Assignment of Errors. 

7. This Designation. 

ALVIN L. NEWMYER, j 
DAVID G. BRESS, | 

Attorneys for Plaintiff. 

Counter Designation of Record. j 

Filed February 7, 1934. 

*#**##* 

i 

Now comes the defendant, The Consolidated Engineer¬ 
ing Company, by its attorneys below named, and directs 
the Clerk in making up the transcript of record on appeal 
in said cause, to include therein the following papers and 
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proceedings, in addition to those designated by Counsel 
for the plaintiff, namely: 

14 1. Demurrer to Second Amended Declaration. 

2. This Designation. 

* , HILL, ROSS & HILL, 

By F. W. HILL, Jr., 

Attorneys for Defendant, 

The Consolidated Engineering Co. 

Copv received this 6th dav of February, 1934. 

ALVIN L. NEWMYER, 

By BERNICE RODGERS, 

Attorney for Plaintiff. 

15 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing- 
pages numbered from 1 to 14, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copies of which are made part 
of this transcript, in cause No. 80068 at Law, wherein 
George Washington Inn, a Corporation, is Plaintiff and 
The Consolidated Engineering Company, a corporation 
and The District of Columbia, a Corporation, are Defend¬ 
ants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 19th day of February, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, 

Asst. Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6193. George Washington Inn, a corporation, Appel¬ 
lant, vs. The Consolidated Engineering Company, a corpo¬ 
ration; The District of Columbia, a corporation. Court of 
Appeals, District of Columbia. Filed Mar. 24, 1934. Henry 
W. Hodges, Clerk. 
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Appellees 


BRIEF FOR APPELLANT 


STATEMENT OF CASE j 

I 

This is an appeal by the plaintiff below from ^ judg- 
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ment in the Supreme Court of the District of Colum¬ 
bia entered upon an order of the court sustaining the 
separate demurrers of the appellees, defendants be¬ 
low, to the appellant’s second amended declaration. 

The declaration (second amended) is in two counts 
and the first count thereof alleges in substance that 
the appellant is a corporation which for many years 
owned and operated a certain hotel in the District of 
Columbia located at the corner of New Jersev Avenue 
and C Street, Southeast, about one square south of 
the United States Capitol and that its patronage in¬ 
cluded transients and a large number of the members 
of Congress; that it became and was necessary for pa¬ 
trons of the hotel to use the streets and highways of 
the District of Columbia to gain entrance to the hotel 
but that all such streets or walks leading to the hotel 
were barricaded and closed for an unreasonably long 
period of time as a result of which the plaintiff's clien¬ 
tele was greatly reduced in number and its business 
permanently impaired. 

It is charged that it was the duty of the appellees to 
the abutting property owners, including the appellant 
to keep the abutting streets reasonably free from ob¬ 
structions and nuisances as more particularly de¬ 
scribed (R. 4) and not to cause the issuance of a per¬ 
mit to entirely close up the streets when to do so was 
not reasonably ilecessary and it was the further duty 
not to permit the obstruction of said streets and side¬ 
walks bevond what was reasonably necessary and did 

* V * 

entirely close up the said streets without proper war¬ 
rant when the circumstances did not require it. There 
are additional allegations concerning connivance of 
the appellees in permitting the nuisance and the is- 
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suance of the permit, the contents oi* which | the ap¬ 
pellees have refused to allow appellant to inspect. 

I 

The second count of the declaration is substantially 
identical with the first except as to certain allegations 
in the second count that the appellees did, after re¬ 
peated warnings by the plaintiff that the entire clos¬ 
ing of the street would injure the appellant, obtain a 
permit to close the streets entirely “without proper 
warrant, and when the circumstances of the Case did 
not require it. ,? | 

Each of the appellees filed separate demurrers to 
the declaration, (R. 7, 8, 9) each of which wer0 predi¬ 
cated upon certain common grounds that conclusions 
of law are pleaded in tiie declaration in violation of 
the rules oi' the court* below prohibiting the pleading 
of conclusions and permitting only the pleading of ul¬ 
timate facts and that the District of Columbia with 
the power of a municipal corporation has tluj> right 
and authority to temporarily close a street op side¬ 
walk. In addition to these grounds which appbar on 
each of the demurrers, the District of Columbia; in its 
demurrer, charges that the proximate cause of the in¬ 
jury was the conduct of its codefendant, the Engineer¬ 
ing Company, in actually closing the streets.! The 
Engineering Company in its demurrer, in addition to 
the common grounds claims that there is no charge 
that tiie Engineering Company was negligent in the 
manner in which the barriers of obstructions were con¬ 
structed; that appellant failed to show that it is en¬ 
titled to special damages; that no facts are alleged to 
warrant a review of the wisdom or reasonableness of 
the Commissioners of the District of Columbia to 
grant a permit and the right of tiie Engineering iCom- 


I 

i 
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pany to act upon the permit; and that there is no lia¬ 
bility for damages sustained as a result of a defect in 
a municipal improvement. (R. 9) 

The court below sustained each of the demurrers 
and judgment for each of the appellees was according¬ 
ly entered with costs. (R. 9, 10) Appellant thereupon 
elected to stand upon the second amended declaration 
and noted its appeal to this court. (R. 10) 

ASSIGNMENT OF ERRORS 

The appellant assigns as error committed by the 
trial court, the following: 

1. The court erred in sustaining the Demurrer of 
the defendant, The Consolidated Engineering Com¬ 
pany, to the second Amended Declaration. 

2. The court erred in sustaining the Demurrer of 
the Defendant, The District of Columbia, to the Sec¬ 
ond Amended Declaration. 

3. The court erred in refusing to hold that the Sec¬ 
ond Amended Declaration stated a cause of action. 

4. In other respects apparent of record. 

ARGUMENT 

THE COURT SHOULD NOT HAVE SUSTAINED 

THE DEMURRERS 

A 

The Declaration Sets Forth the Ultimate Facts and 
Not Merely Conclusions of Laic as Claimed 

The first ground of attack interposed by each of the 


appellees is that the declaration violates Law Rule 17 
of the Supreme Court of the District of Columbia 
which provides the following: “The declaration shall 
state only the facts necessarv to constitute the cause 
of action.” As to the proposed remedy to ^ttack a 
violation of this rule no provision is made byj rule of 
court and consequently rules of pleading in actions at 
common law must prevail. It is generally held as a 
matter of common law that mere surplusage Contain¬ 
ed in a declaration, which is not necessary! to the 
statement of a cause of action, is a defect in form sub¬ 
ject to special demurrer at common law. 49 Ci J. 392, 
Sec. 490. By rule of court (Law Rule 26 of the Su¬ 
preme Court of the District of Columbia) the j remedy 
has been changed to a Motion to Strike in the District 
of Columbia. It must follow, therefore, that as to 
those allegations of the declaration not necessary 
to the proper statement of a cause of actipn they 
are to be considered as pure surplusage ijot sub¬ 
ject to general demurrer. However, as to the 
necessary allegations, the rule of court Ijias the 
effect of announcing the common law rule of plead¬ 
ing that conclusions of law are not sufficient hut such 
conclusions are proper when supported by allegations 
of ultimate fact. 

: 

As to the appellee, Consolidated Engineering Com¬ 
pany it is alleged in the declaration in effect that a 
nuisance was permitted to exist and was committed by 
the appellee by virtue of the closing up and barricad¬ 
ing of certain streets for an unreasonably long period 
of time. This is alleged in the following manner: 
(R. 3) 


permitting the obstruction of said streets be- 
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vond what was reasonablv necessary in view of 

* * v 

the premises hereafter set forth, and permitted 
the continuous obstruction of said streets and 
sidewalks through the use of barricades, machin¬ 
ery, excavations, debris and other ingredients in 
such a manner as to unreasonably prevent the use 
of said streets and sidewalks by the public gener¬ 
ally, and by abutting and adjacent owners; and 
plaintiff further says that the said defendant. 
Consolidated Engineering Company well knowing 
these premises, or when in the exercise of reason¬ 
able diligence it might or could have known of 
them, and further, well knowing that the property 
and business of the plaintiff were and are situated 
as stated hereinbefore, did heretofore unlawfully 
obtain from the said defendant. District of Colum¬ 
bia. a permit to close off . . . and the said 

Consolidated Engineering Company did on to wit, 
in or about the month of March, 1931, undertake 
and commence a certain building operation . . . 
and the said Consolidated Engineering Company 
further well knowing that the direct access and 
approach to and from the property . . . did, 

nevertheless, with the knowledge and consent, and 
through the unlawful permission of the said de¬ 
fendant, District of Columbia, proceed to obstruct 
and entirely close up, without proper warrant, 
and when the circumstances of the case did not 
require it, the said thoroughfare . . . through 
the use of barricades, dirt, debris, ropes, machin¬ 
ery, building materials and articles of various and 
sundrv description . . 

• A. 


To sustain the Engineering Company's contention 
that the foregoing portion of the declaration pleads 
purely conclusions of law and that no facts are plead¬ 
ed to support the statement of a cause of action, is to 
render it well nigh impossible to determine what an 
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“ultimate fact” is. To require greater particularity 
of factual detail would be to render pleading'^ unduly 
prolix and compel a violation of Law Rule 21 of the 
Supreme Court of the District of Columbia which pro¬ 
vides that “Prolixity and unnecessary verbiage shall 
be avoided in all pleadings.” 

The allegations as to the appellee, District of Co¬ 
lumbia, are also particular and definite in that|the Dis¬ 
trict of Columbia is charged with knowledge of the 
consequence of the issuance of the permit, tlije acqui¬ 
escence in so doing in tiie commission of a puisance 
and the failure under the circumstances to abate the 
same after it had continued for an unreasonable pe¬ 
riod. All of the wrongful acts attributed to the Eng¬ 
ineering Company are also charged against the Dis¬ 
trict of Columbia and liability is predicated ifpon its 
issuance of the permit and its passive position after 
its issuance when it was its duty to abate the njuisance 
after it existed for a reasonable period of time. 

Therefore, as to the contention of the appellees that 
only conclusions of law are pleaded it is respectfully 
submitted if it be upon this ground that tl}e trial 
court based its ruling, that the same is erroneous in 
law and the demurrer should upon the foregoing 
grounds have been overruled. 


B 


The Closing of the Streets for an Unreasonably Long 
Period of Time Rendered the Appellees \ Liable 
Either as for the Commission of a Nuisance or 

I 

for Negligence. j 


i 

Lq>on demurrer all matters well pleaded set forth in 
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the declaration are admitted to be true. The primary 
fact, the truth of which is thereby admitted, is that the 
barricading of the streets surrounding the appellant’s 
hotel were entirely closed and were permitted to so re¬ 
main for an unreasonably long period of time. 
Whether or not such facts are proper foundations up¬ 
on which to predicate an action to be called negligence 
or nuisance is immaterial. 

In the construction of public buildings or other 
works, a municipal corporation has the right to issue 
permits that will only reasonably in both time and 
manner interfere with the use of the highways bv abut- 
ters and the general public. A violation of this duty is 
subject to alternative remedies, either by action to 
abate a nuisance, brought on behalf of the general pub¬ 
lic or bv an action for damages brought bv the abut- 
ter, whose damage differs from that sustained by the 
rest of the public* and is therefore termed special dam¬ 
age. In some of the states this right has been regarded 
as an easement and as such cannot be appropriated 
without compensation. 

3 Dillon, Municipal Corporations 1S59. 

Story vs. Xew York Elev. Co. 90 X. Y. 122. 

Barnett vs. Johnson, lb X. J. Eq. 481. 

The respective appellees have taken a position of 
justification based on separate grounds, the District 
of Columbia claiming that it is a part of its govern¬ 
mental function to issue permits and the Engineering 
Company contending that having obtained a permit it 
no longer had any legal duty to perform. 

it is general law that the issuance of a permit does 
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not suspend the duty of the municipality to ejxercise 
reasonable care in respect to safeguarding highways. 

Cleveland vs. King, 132 U. S. 295, 33 L. ed.j 334. 

The fact that the obstructions were incidental to the 
erection of a government building does not constitute 
a justification. 

i 

Pettit vs. Grand Junction, 119 Iowa 352. | 

Jn State vs. Lavenack, 34 X. J. L. 201, it w^s held 
that the legislature cannot authorize a market to be 
held in a public street without providing for compen¬ 
sation to the abutters. On the contrary, a municipal 
corporation cannot be held liable unless it either 
grants a permit or not having granted one, has Obtain¬ 
ed actual or constructive notice of the barricade! or ob¬ 
structing condition, the granting of the permit being 
deemed sufficient notice of the nature of th|e per- 
mitee’s operations. 

Adequate protection is provided for the munici¬ 
pality by virtue of its right to insist upon indemnity 
prior to granting such permits. 

In 3 Dillon Municipal Corp. Sec. 1171, it is stated: 


“As a city corporation may be compelled to pay 
damages caused by the negligent manner in which 
persons occupy or use sidewalks and streets with 
building material, it may impose reasonable con¬ 
ditions on those who wish thus to use or occupy 
the streets or sidewalks—as, for example, require 
them, by ordinance, to give bond to indemnify the 
city against losses or damages caused by th£ man- 
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ner in which the privilege to use and occupy the 
sidewalks and street is exercised.” 

Whether or not a state of facts, such as is presented 
by the declaration in the case at bar, constitutes a 
nuisance has been held to be a question of fact for the 
jury based upon all the circumstances of the case. 

Graves vs. Shattuck, 35 X. H. 257. 

Gassenheimer vs. 1). C., 25 App. I). C. 131. 


C 


The Issuance of the Permit Cannot Be the Basis for 
Exoneration of Either Appellee 


Where a municipality requires a license as a pre¬ 
requisite to any act, if a license is issued for an act 
which may be so done as not to create a nuisance, the 
municipality is not liable. However, where the act 
permitted constitutes a nuisance, or is patently dan¬ 
gerous to the public or likely to become a nuisance, the 
municipality is liability for damage resulting from 
the conduct of the permittee or licensee. 


Champaign vs. Forrester, 29 111. App. 117. 

Hayes vs" West Bay, 91 Mich. 418, 51 X. AV. 1067. 

Landon vs. Xew York, 180 X. Y. 48, 72 X. E. 631. 

Richmond vs. Smith, 101 Ya. 161, 43 S. E. 345. 

If a municipality licenses an act, such as the making 
of excavations in streets or erection of buildings, it 
is bound to supervise the work of the licensee with re¬ 
spect to the guarding of the work and the proper re¬ 
storation to its prior condition. 
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D. C. vs. Woodbury, 136 U. S. 450, 34 L. Eld. 472. 
Herfurtli vs. Washington, 6 I). C. 288. 


Snell duties cannot lie delegated. 

Peoples Pass. R. Co. vs. Memphis Citv R. iCo. 10 
Wall 38, 19 L. ed. 844. 


I) 


Upon Either Theory the Appellee* Are Liable 

In Wilkes vs. IIungerlord .Market Co., 2 Bingj. X. C. 
281, 132 Kng. Rep. 110 (1835) a bookseller maintained 
and operated his shop by the side of a road and his 
neighbor, the defendant, in the course of certaiij build¬ 
ing operations authorized by statute, was fojmd to 
have kept up certain hoards for an unreasonably 
long period of time. As a result thereof the plain¬ 
tiff’s business was damaged bv virtue of the di- 
version of his clientele due to the obstruction near 
the entrance to the plaintiff’s shop. It appeared * 
that these obstructions had been maintained for 

a period of about three months The court held 

i 

that the plaintiff had sustained damages j of a 
sufficiently private nature to enable him to main¬ 
tain the action by reason of his loss of j trade, 
which damage was different from that sustained! bv the 
rest of the public. It is signilicant to note jin the 
Wilkes case that the building was erected unqer the 
authoritv of a Statute and this the defendant bought 
to interpose in defense of his liability. In j ruling 
against the defendant, the court held that the erection 
in accordance with the terms of the statute was hot the 
cause of the damage but that the eretion of the hoards 


i 

i 
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and their maintenance for 
time was a nuisance which 


an unreasonable length of 
constituted the proximate 


cause 


of the plaintiff’s damage. 


In the case at bar the issuance of the permit has no 
greater effect than the authority to build granted by 
the Statute in the Wilkes case. The conduct of each of 


the appellees in entirely closing up all highways and 
sidewalks surrounding the appellant’s hotel and in 
permitting tiie barricades to obstruct access thereto 
for an unreasonable period of time, renders them 


jointlv liable therefor. 

v % 


Koontz vs. I). C., 24 App. D. C. 59. 
O’Dwyer vs. Market Co., 30 App. 1). C. 244. 


If the nature of the obstruction is one that is not of 
a temporary character but is permitted to exist for 
more than a reasonable length of time, and private 
damage is shown, liabilitv is established. 

V . * 


Harper vs. Haden & Sons (1933) 1 Ch. 298, 86 A. 
L. R. S9. 

Bates vs. Holbrook, 171 X. Y. 460, 64 N. E. 181. 

Farrell vs. Rose, 253 X. Y. 73, 170 X. E. 498. 

Brauer vs. Baltimore Refrigerating Co. 99 Md. 
367, 58 A. 21. 

Traphagen vs. Jersey City, 52 X. J. L. 65, 18 
A. 586. 

in Harper vs 1 . Haden & Sons, supra, decided in the 
English Court bf Appeal last year, it appeared that 
the defendants were the occupiers of certain premises 
in the borough of Holborn. The plaintiff was a tenant 
of certain premises in the same building with the de- 


fendents. The defendants, in tlie process of ejreeting 
an additional story to the building, placed a scaffold¬ 
ing along the whole frontage of the building and also 
put up a wooden hoarding next door to the plaintiff’s 
shop for the purpose of enclosing a space to be used 
during the alterations to their building for depositing 
bricks and other material brought down from o|* going 
up to the top of the building. Before placing tlje scaf- 
folding and hoarding the defendants had duly Obtain¬ 
ed the necessary license for these erections frpm the 
District surveyor of the Holborn Borough Qouncil, 
which Council had the proper authority to gra^it such 
a license. As a matter of fact it was found that the 
scaffolding and boarding were reasonably necessary 
for the execution of the works and that thev <jlid not 

i 

cause any greater obstruction or remain fpr any 
longer period than was reasonably necessary!. The 
court, however, in determining the case, statjed the 
following prerequisites to recovery: 

i 

“If an individual can establish: 

I 

i 

i 

| 

(a) a particular injury to himself beyorjd that 
which is suffered by the rest of the public 

(b) that the injury is directly and immediately 
the consequence of the wrongful act; 

(c) that the injury is of a substantial Charac¬ 
ter, not fleeting or evanescent, he can bring his 
action and recover damages for the injury he has 
suffered.” 

The court further said: 

“A permanent obstruction erected in a highway 
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without lawful authority is necessarily wrongful 
and constitutes a public nuisance at common law, 
as it in fact operates as a withdrawal of part of 
the highway from the public. 

A temporary obstruction of the highway may or 
may not constitute a public nuisance according to 
circumstances. As a general rule such an obstruc¬ 
tion is wrongful and constitutes a public nuisance, 
unless it is negligible in point of time or author¬ 
ized by Parliament or occasioned in the reason¬ 
able and lawful user of the highway as a highway. 

Every wrongful obstruction of the highway (be 
it permanent or temporary) exposes the person 
answerable for it to civil as well as criminal pro¬ 
cess: in other words, is actionable as well as in¬ 
dictable. The fact that the highway authority has 
given its consent to such an obstruction affords 
no defence, as such consent cannot legalize that 
which is otherwise illegal: per Joyce, J., in Har¬ 
vey vs. Trufo Rural Council (1903) 2 Ch. 638, 645. 

A private individual can maintain an action in 
respect of a wrongful obstruction of the highway; 
but, in order to do so, he must establish that he 
has suffered some particular, direct and substan¬ 
tial loss or damage beyond what is suffered by 
him in common with all other members of the pub¬ 
lic affected bv the nuisance.” 

• r 

In Bates vs. Holbrook . 171 X. Y. 460, 64 X. E. 181*, 
the lessee of a hotel brought an action against a sub¬ 
contractor for the obstruction of a street in the per¬ 
formance of certain construction. It appeared that 
obstruction was unreasonable in proportion and 
length of time. The court said: 

“What we do hold is that these defendants 
ought not to be permitted to continue a condition 
of affairs that is rapidly reducing this plaintiff 
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to bankruptcy, when the trial court lias found, in 
substance, that the structures of which complaint 
is made are not necessary for the reasonable pros¬ 
ecution of the work. This case presents i situa¬ 
tion of peculiar hardship, and the plaintiff ought 
to be adequately compensated in damages,| or the 
defendants should be prevented by perpetual in¬ 
junction from continuing the nuisance oft which 
complaint is made.” 

In Farrell vs. Rose , supra, the Court of Appeals of 
New York held that an abutting owner ma\t claim 
damages for the obstruction of the street in front of 
his premises in the work of repair or improvement or 
for the construction of public works, if the hijghway 
is illegalIv obstructed, or if acting legallv the Work is 
unnecessarily or unreasonably prolonged. Judgment 
was rendered for the defendant, however, because of 

the plaintiff’s failure of evidence. The court said: 

I 

i 

“The plaintiff offered no evidence that the use 
of the street by the contractor was unreasonable, 
or that in doing the work it was feasible t<j keep 
it boarded over for use of automobiles.” i 

I 

| 

Tt is no defense that the issuance of permits is part 
of a plan of governmental improvements. j 

t 

1). C. vs. Caton, 48 App. D. C. 96. | 

Stephenson vs. D. C., 54 App. D. C. 297. 

D. C. 1Bauer, 55 App. I). C. 280. 


COXCLUSIOX ! 

i 

For the foregoing reasons and authorities reliqd up¬ 
on by the appellant, it is respectfully urged that the 
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declaration properly interpreted in favor of the 
pleader, states sufficient facts to support the prere¬ 
quisites for an action either in negligence or for 
nuisance and that the acts therein charged should 
properly be submitted to a trial of issues wherein the 
appellant will be afforded an opportunity to support 
his charges of arbitrary and unreasonable conduct of 
the appellees. It is, therefore respectfully submitted 
that the demurrer of each of the appellees to the sec¬ 
ond amended Declaration should be overruled and that 
the judgment of the court below be reversed. 

Respectfully submitted, 

! Alvin L. Xewmyer, 

David G. Bress, 
Attorneys for Appellant. 
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BRIEF FOR APPELLEES 


STATEMENT OF THE CASE 

This appeal is before this Court on a judgment for 
defendants, The Consolidated Engineering Company 
and the District of Columbia, appellees here, iin an 
action for damages after the demurrer of the defen¬ 
dants to the second amended declaration had beei^ sus¬ 
tained, the plaintiff having elected to stand oiji its 
amended declaration. (R. p. 10) 
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The plaintiff conducts a hotel situated at the corner 
of New Jersey Avenue and C Street, Southeast, (Rec. 
p. 2) and seeks to recover damages for loss of patron¬ 
age resulting from the closing of certain streets during 
the erection of the House Office Building Annex. The 
declaration is so devoid of direct averments of fact 
and so replete with conclusions of law that it is diffi¬ 
cult to determine the facts sought to be alleged. For 
example, while the* exact location of the property in¬ 
volved is an essential element in an action for dam¬ 
ages resulting from the closing of streets, the only 
direct avermeiit as to the location of the plaintiff’s 
hotel is that it is “situated at the corner of New Jer¬ 
sey Avenue and C Street, Southeast, in the said Dis¬ 
trict.” (Rec. p. 2). However, the Court will take 
judicial notice that the House Office Building is located 
on the northeast corner of this intersection and that 
the House Office Building Annex is located on the 
northwest corner. (Commonwealth v. Ferguson, 277 
Pa. 626; Price v. Crocker, 166 Mass. 347; 15 Ruling 
Case Law, 1084.) It is alleged in the declaration that 
the House Office Building Annex is directly to the 
north of the property of the plaintiff and that the 
former is “situated on the w^est side of said New Jer¬ 
sey Avenue, between the line of Pennsylvania Avenue, 
South Capitol Street, B Street and C Street, S. E.” 
(Rec. p. 4) From this averment it would appear that 
plaintiff’s hotel is situated on the southwest corner of 
New Jersey Avenue and C Street. 

On page 12 of the brief on behalf of the plaintiff, it 
is stated that the defendants entirely closed up all the 
highways and sidewalks surrounding the plaintiff’s 
hotel and permitted barricades to obstruct access there¬ 
to for an unreasonable period of time. There is noth- 
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5 

ing in the declaration to justify this conclusion. The 
only fair inference to be drawn from the declaration is 
that New Jersey Avenue between B and C Streets, 
Southeast, and South Capitol Street between B and C 
Streets, Southeast, were completely closed at some 
time during the construction of the building, buj; there 
is nothing to show the length of time. With respect to 
C Street, it appears from the first count that C Street 
was merely closed to eastbound traffic. In thatj count 
it is alleged that the defendant, Consolidated Engineer¬ 
ing Company, “did heretofore unlawfully obtairj. from 
the said defendant, the District of Columbia, a permit 
to close off New Jersey Avenue between B and C 
Streets, S. E., South Capitol Street between B find C 
Streets, S. E., and C Street, travelling East, between 
New Jersey Avenue and South Capitol Street, ;S. E., 
* * * and the said defendant, the said Consolidated 
Engineering Company (Bee. p. 3) * * * with the 
knowledge and consent, and through the unlawful! per¬ 
mission of the said defendant, the District of Colum¬ 
bia, proceeded to obstruct and entirely close up, jwith¬ 
out proper warrant, and when the circumstances pf the 
case did not require it, the said thoroughfare known as 
New Jersey Avenue, as well as South Capitol Street 
and C Street, * * * so that the property and busi¬ 
ness of the plaintiff was shut off from direct and usual 
approach by transients and tourists, and by members 
of Congress from the said House Office Building and 
the United States Capitol Building.” (Bee. ]b. 4) 
Since the streets mentioned extend for great distances 
through the City, it must be assumed, especially in 
view of the allegation that the closing was “through 
the unlawful permission of the said defendant^ the 
District of Columbia”, that the streets were closed in 
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accordance with the permit issued by the District of 
Columbia. Otherwise, there is no averment as to what 
portion of these streets was closed. This permit, as 
alleged, merely authorized the Engineering Company 
to close New Jersey Avenue between B and C Streets, 
Southeast, South Capitol Street between B and C 
Streets, Southeast, and C Street travelling east be¬ 
tween New Jersey Avenue and South Capitol Street, 
Southeast. The second count of the declaration, as we 
shall show later, should be given the same construction. 

4 

In neither of the counts is it alleged that the plaintiff 
■was deprived of access to its property. The averment 
of the declaration is merely that its property was shut 
off from direct and usual approach. (Rec. pp. 4, 7) 

It is also alleged in the declaration that the guests in 
the hotel were “obliged’’ to use New Jersey Avenue 
between B and C Streets, Southeast, South Capitol 
Street between B and C Streets, Southeast, and C 
Street between New Jersey Avenue and South Capitol 
Street, Southeast (Rec. pp. 2, 5), but this averment is 
contrary to the facts of which the Court will take judi¬ 
cial notice. The Court will take judicial notice of the 
location of the streets surrounding the hotel and will 
kno^v that it mav be reached by streets other than those 
named in the declaration. (Commonwealth v. Fergu¬ 
son, 277 Pa. 626; Prince v. Crocker, 166 Mass. 347; 15 
Ruling Case Law’, 1084). In such a case, the averment 
w r ill be regarded as a nullity and as not within the 
admissions of the demurrer. (Graves v. Kelly, 62 Ind. 
App. 164; French v. State, 146 Cal. 604; Heiskell v. 
Knox County, 132 Tenn. 180). 


ARGUMENT 

i 

I 

I ! 

! 

In considering* the averments of the declaration it 
must be borne in mind that the conclusions jof the 
pleader unsupported by allegations of fact at*e not 
admitted by a demurrer. | 

9 / 


In the case of Bell v. Central National Bank, 23 App. 
D. C. 580, this Court, in affirming the action of the 
lower court in sustaining a. demurrer to a declaration 
said: i 


“ Rejecting the conclusions of the pleader em¬ 
braced in the allegations of ‘negligence,’ ‘unsafe¬ 
ty, ’ and so forth, as not within the admission of 
the demurrer, but giving her the benefit of all rea¬ 
sonable inferences to be deduced from the specific 
facts which are admitted thereby, we do not' think 
that there is any ground for submitting the ques¬ 
tion of negligent construction to the determination 
of a jury. * * * 


“ * * * Instead of describing the conditions as 
regards the light, and stating the particular facts 
from which the inference of insufficient or ifnper- 
fect lighting might fairly and reasonably 1)e de¬ 
duced, the declaration simply states that the^ were 
‘imperfectly lighted’ and without ‘any sufifrcient 
light’. These are but conclusions of the plOader, 
and not the facts themselves by which the conclu¬ 
sions may be tested. Such conclusions arO not 
within the admissions of the demurrer. Reject¬ 
ing them, for this reason, nothing remains on 
which to rest the action.” 

| 

And in the case of Wilkerson v. Hine, decided bi T this 
Court October 29, 1934, it was held that the averment 
that “respondent acted arbitrarily and capriciously, 
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without evidence to support his decision, and beyond 
the scope of his authority,” was a mere conclusion of 
law. 


II 

It is clear from the authorities hereinafter cited that 
plaintiff is not entitled to recover for any damage it 
may have sustained by reason of the temporary clos¬ 
ing of Xew Jersey Avenue between B and C Streets, 
Southeast, and South Capitol Street between B and C 
Streets, Southeast, for, even had these streets been 
permanently closed, plaintiff would have suffered no 
damage different in kind from that suffered by the 
public at large though possibly greater in degree. 
These streets do not abut the square in which plain¬ 
tiff’s property is located, and, therefore, plaintiff sus¬ 
tained no special damage. 

In McQuillan on Municipal Corporations, 2nd Ed., 
sections 1525 and 1527, it is said: 

“See. 1525 (1408). Kind of injury sustained 
by landowner as determining right to recover 
damages . The right of a land owner to recover 
damages because of the vacation of a street or 
alley depends on the location of his land with 
reference to the street vacated or the part of 
the street vacated, and the effect of such vaca¬ 
tion on his rights as an abutting owner. It is 
well settled that an owner is not entitled to re¬ 
cover damages unless he has sustained an injury 
different in kind and not merely in degree from 
that suffered by the public at large, the rule being 
the same in this respect as in actions by private 
persons to enjoin, or to recover damages for, an 
obstruction in a street or alley.” 

* • * * • 


“Sec. 1527 (1410). Same—ivhere abutter )$ land 
is in different block from where street vacated. 
On the other hand, if the street directly ini front 
of one’s property is not vacated but the portion 
vacated is in another block, so that he may qse an 
intersecting cross street, although perhaps j it is 
not quite so short a way nor as convenient* it is 
almost universally held that he does not puffer 
such a special injury as entitles him to danjages. 
And this is so notwithstanding the new route is 
less convenient or the diversion of travel diepre- 
ciates the value of his property. The fact that the 
lot owner may be inconvenienced or that he| may 
have to go a more roundabout way to reach cer¬ 
tain points, it is generally held, does not brin^ him 
an injury different in kind from the general pub¬ 
lic, but in degree only. ‘If means of ingresg and 
egress are not cut off or lessened in the block of 
the abutting owner, but only rendered less | con¬ 
venient because of being less direct to other 
points in the city, and made so by the vacation of 
the street in another block, such consequence is 
damnum absque injuria.’ ” (Tomaszewskji v. 
Palmer Bee Co., 223 Mich. 565,194 N. W. 571,1573, 
citing the text.) j 

. i 

In the case of Academy v. Philadelphia B. & W. R. 

Co., 36 App. D. C. 372, 377, this court said: j 


“The first of these prayers was refused on! the 
ground, substantially restated in the gefieral 
charge, that the plaintiff had no right of actiofi for 
inconvenience caused individuals by the obstruc¬ 
tion of the street at points not adjacent to plain¬ 
tiff’s property. This was a correct statement of 
the law as applied to the evidence. There wag no 
evidence of any obstruction preventing ingress land 
egress from the plaintiff’s lot by way of the abut¬ 
ting street, at any point thereon, or {adjacent 
thereto. The inconvenience referred to was lone 
to the general public.” 


i 
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In Lockwood v. Portland, 28S Fed. 480, the Circuit 
Court of Appeals for the Ninth Circuit said: 

“In this respect the appellant has utterly failed. 
He is the owner of four lots, or half a block, in the 
city of Portland. Two of these lots front on 
Eighth street to the west, and the remaining two 
on Ninth street to the east. Two of his lots also 
abut on Wasco street to the north. The portion 
of Eighth street sought to be vacated extends one 
block north from the north line of "Wasco street. 
It will thus be seen that the appellant has free 
access to his property from all three sides, the 
same as before. He is simply denied the privilege 
of passing' over Eighth street, between Wasco 
street and Halsey street; but that same privilege 
is denied to every other inhabitant of the city. 
The appellant may have occasion to use the street 
oftener than others, because of its proximity to 
his property, and for that reason his inconvenience 
may be greater than that of others; but all the 
authorities agree that this is a difference in de¬ 
gree, and not in kind. That a property owner, 
whose property is situate as is that of the appel¬ 
lant in this case, has no standing in a court of 
equity to enjoin vacation proceedings by munici¬ 
pal authorities, or in a court of law to recover 
damages for such vacation, is fully established by 
the following authorities, among many others that 
might be cited: Jones on Easements, sections 342, 
347; Lewis, Eminent Domain (3d Ed.), sec. 198; 
Hawley v. Baltimore, 33 Md. 270; City of East St. 
Louis v. O'Flynn, 119 Ill. 200,10 N. E. 395, 59 Am. 
Rep. 795; Freeman v. Centralia, 67 Wash. 142, 120 
Pac. 886, Ann. Cas. 1913D, 786; Enders v. Friday, 
78 Neb. 510, 111 N. W. 140,15 Ann. Cas. 685; Hyde 
v. Fall River, 189 Mass. 439, 75 N. E. 953, 2 L. R. 
A. (N. S.) 269; Elliott, Roads and Streets (2d 
Ed.) sec. 878; Dillon, Municipal Corporations (5th 
Ed.) sec. 1160; Cummings Real Estate & Invest¬ 
ment Co. v. Deere, 208 Mo. 66,106 S. W. 496,14 L. 


9 


i 


R. A. (N. S.) 822. Nor are we convinced t^iat a 
different rule obtains in the state of Oregon. 
Sandstrom v. Oregon-Washington Ry. & NavL Co., 
75 Or. 159,146 Pac. 803.” 

For numerous other authorities to the same effect 
see note in 49 A. L. R. 330, 361. 

i 

This rule is applicable to the fullest extent even 
where the closing of a street results in loss of trade or 
business to one in another block. 

German Lutheran Church v. Baltimore,! 123 

Md. 142. | 

Guttery v. Glenn, 201 Ill. 275. j 

Cram v. Laconia, 71 N. H. 41. 

Re Hull, 163 Minn. 439. j 

i 

111 i 

As before pointed out in the statement of facts; the 

onlv fair inference to be drawn from the declaration 

" i 

is that C Street between New Jersey Avenue and Sbuth 
Capitol Street was not closed for all purposes but 
merely closed to eastbound traffic. In other wordjs, it 
became a one-w’ay street. That was the authority gjven 
the defendant, Engineering Company, by the permit 
issued by the District of Columbia and described ini the 
first count of the declaration as “a permit to close off 
New Jersey Avenue between B and C Streets, S. E., 
South Capitol Street between B and C Streets, S.j E., 
and C Street travelling east , between New Jersey Ave¬ 
nue and South Capitol Street , S. E.” (Italics ^up- 
plied) (Rec. p. 3). The second count of the declaration 
also alleges the issuance of a permit by the Distjriet 
and we submit that this must be construed as meaning 
the permit specifically described in the first count, j 


10 


In the case of United Surety Company v. Summers, 
110 Md. 95, the first count of the declaration set forth 
the provisions of a certain bond. The additional 

i 

counts of the declaration referred to ‘ 4 said bond” 
without specifically incorporating therein the allega¬ 
tions of the first count, and the Court held that the 
terms of the bond alleged in the first count could be 
read into the following counts. 

In both counts of the declaration in this case it is 
alleged that the Engineering Company closed the 
streets through the permission of the District of Co¬ 
lumbia which necessarily means that the streets were 
closed only to the extent authorized by the permit. 

But even conceding for the sake of argument that 
the declaration alleges that C Street was closed be¬ 
tween New Jersey Avenue and South Capitol Street 
(and this is the only street referred to in the declara¬ 
tion upon which plaintiff’s property abuts) the dec¬ 
laration still fails to allege a cause of action. 

It is well settled that a municipality, or a person act¬ 
ing under the authority of a municipality, has the right 
to obstruct a street temporarily for the purpose of 
improvement or repair or for any other necessary 
purpose. 

In the case of Northern Transportation Co. v. Chi¬ 
cago, 99 U. S. 640, it was held that the erection of tem¬ 
porary obstructions in a street during the construc¬ 
tion of a tunnel under a river which deprived an abut¬ 
ting owner of access to his premises, did not give rise 
to a cause of action. The court said: 

“But acts done in the proper exercise of gov¬ 
ernmental powers, and not directly encroaching 
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I 


upon private property, though their consequences 
may impair its use, are universally held not to tje 
a taking within the meaning of the constitutional 
provision. They do not entitle the owner of such 
property to compensation from the State or itjs 
agents, or give him any right of action.” I 

In Lefkowitz v. Chicago, 238 Ill. 23, the court said:! 

‘ ‘ The law’ is well settled in this state that a city], 
or a person acting for a city, may temporarily ob^ 
struct a public street so far as it may be necessary 
to enable the city or its agent to construct a pubf 
lie improvement, such as a tunnel, a sev’er, a watetf 
supply pipe, etc., writhout becoming liable for damj 
ages to an abutting owner upon the street.” 

i 

i 

Crov’ell v. Munroe, 152 N. C. 399, ! 

l 

“The record does not present the question of 
taking private property for public use, nor the! 
question of the permanent closing of a public, 
street in which an abutting owner has certain rec-j 
ognized rights. Moose v. Carson, 104 N. C. 431.| 
The facts disclose nothing more than a closing of 
a raihvay crossing in order that an overhead 
bridge immediately above the crossing may bej 
erected for the use of the public and evidently forj 
public safety and convenience. It may be that! 
plaintiff is inconvenienced and temporarily dam¬ 
aged, but it is damnum absque injuria.” 

In the case of Tuggle v. Atlanta, 57 Ga. 114, a prop¬ 
erty owner sought to recover from a municipality the 
loss in the rentals of his property resulting from the 
temporary closing of the highway upon which his prop- j 
ertv abutted. In denying him a right to maintain his 
action, the court said: 

“For the sake of a great, permanent improve¬ 
ment, such as an iron bridge, it is not unlawful to 
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withdraw temporarily from use the part of the 
street where it is to be erected. Such a measure 
may, in thfe judgment of the mayor and council, be 
expedient as one of the means to accomplish the 
work most cheaply and expeditiously. * * * Peo¬ 
ple must submit to some temporary inconvenience 
for the sake of great works that are to stand as 
future monuments of the enterprise and public 
spirit of the age. In no other way can the world 
advance. It is quite too contracted a view of this 
case to attempt to govern it by the law of nuis¬ 
ance.” 

In the case of Osgood v. Chicago, 154 Ill. 194, the 
court said: 

<4 The claim set up for the loss of rent by rea¬ 
son of obstructions to access to and from the build¬ 
ing during the progress of the work cannot be sus¬ 
tained. That is not damage to property not taken, 
within the meaning of the constitution, but merely 
a burden incidentally imposed upon private prop¬ 
erty adjacent to a public work, and without which 
such improvements can seldom be made.” 

In the case of Bishop v. North Adams Fire Dist., 
167 Mass. 364, the court said: 

“The statement in the bill of exceptions that 
the excavations made in laying pipe rendered it 
impossible to drive on her land, relates, we pre¬ 
sume, to a temporary interruption of travel which 
would not entitle her to relief. See Shaw v. Rail¬ 
road Co.', 159 Mass. 597, and cases cited; Fitch v. 
Railroad Co., 59 Conn. 414; In re Squire, 125 N. Y. 
131.” 


But plaintiff contends that there is a liability on the 
part of the municipality or of the person actually clos¬ 
ing the street if such closing is for an unreasonably 
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long period of time. It is unnecessary to consider the 
authorities cited upon this point for nowhere do£s the 
declaration allege any fact upon which can be predi¬ 
cated the conclusion drawn by counsel for plaintiff that 
the closing of the streets was for a unreasonably long 
period of time. The declaration merely avers th^t the 
streets were closed; the length of time they were dlosed 
is not stated. Nor is there any averment in th^ dec¬ 
laration that the portion of C Street abutting plain¬ 
tiff’s property was closed or that its property ha<ji any 
entrance upon said street, or, at least, that it di<J not 
have a sufficient entrance upon New Jersey Avenue. 
While the declaration alleges that it was the duty of 
the District of Columbia to keep the streets and jside- 
walks unobstructed, there is no averment that; any 
sidewalks were closed or obstructed. It is obpious 
that access to plaintiff’s property could be had frojn all 
sections of the city. There is no statement of fa£t in 
the declaration to form a basis for the averment^ re¬ 
lating to the damage sustained by plaintiff. 

i 

I 

In the case of Lefkowitz v. Chicago, 238 Ill. 23\ the 
court said: 

“ * * * The averment that said obstructions 
were wrongfully placed in the street by the defen¬ 
dants, and that they had maintained them therein 
for an unreasonable length of time, was not the 
averment of a fact or facts, but the averment of 
the mere conclusion of the pleader. Neither I the 
declaration, nor any count thereof, averred a state 
of facts which showed the defendants were liable 
in damages to the plaintiff for obstructing j the 
street or for maintaining in the street the obstruc¬ 
tions complained of for an unreasonable lengtp of 
time.” ! 


i 

i 
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In the case of Tuggle v. x4tlanta, 57 Ga. 114, it was 
said: 

4 ‘The averment that the bridge was kept down 
an unreasonable length of time, is. not sufficient 
without setting out the facts on which the mayor 
and council exercised their discretion, so that the 
court may see that there was wantonness or gross 
folly in taking down the old bridge so early, or in 
not supplying its place sooner with a new* bridge, 
or with some temporary structure.” 

IV 

It is also well settled that the municipal authorities 
have the power to close a street temporarily when in 
their discretion such act is advisable for the protection 
of the public or to serve a public purpose. 

In the case of Lawrenceburg v. Lay, 149 Ky. 490, 
the court said: 

‘ 4 In the safe, convenient, and orderly conduct of 
its affairs, every city frequently finds it necessary 
to obstruct, or to permit others to obstruct, its 
streets and public ways, and to make them unfit 
and dangerous for use, and to partially or com¬ 
pletely close parts of them to public travel. Fre¬ 
quent and daily illustrations of this are seen when 
streets and other public improvements are being 
constructed or reconstructed, and when buildings 
abutting on streets are being erected or repaired. 
But no one would contend that the city vras liable 
for thus temporarily closing or obstructing, or 
permitting others to temporarily obstruct or close, 
its streets, if reasonable barriers or lights were 
placed to give notice of the obstruction or the un¬ 
safe condition of the streets. It has also been held 
permissible for a city to erect barriers across the 
streets during fires, or when a parade is in pro¬ 
gress, or when it is necessary to prevent the noise 
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of passing vehicles from endangering the lifd of a 
sick person in a house adjacent to the street, or to 
protect grass plots. Anderson v. Wilmingtbn, 2 
Penn. (Del.) 28, 43 Atl. 841; Paducah v. SimiPons, 
144 Kv. 640, 139 S. W. 851; Simon v. Atlanta, 67 
Ga. 618, 44 Am. Rep. 739.” j 

j 

In Owens v. Atkins, 163 Ark. 82, it was said: 

7 7 i 

“It is well established by the authorities that 
any city or town council may, by a temporary in¬ 
closure or obstruction of the streets, divert public 
travel, when same becomes necessary to meet some 
laudable purpose that conserves the public or pri¬ 
vate welfare. ’ ’ j 

I 

I 

In the case of Gerritsen v. Seattle, 164 Wash. 459, 
where the city had given the school district authority 
to close a street during the hours children were at play, 
the court said: j 

“It is argued in behalf of the plaintiff that,the 
city had no power to authorize the closing of the 
street by the district, and that the city authorized 
the district to create a nuisance in the street. ! It 
seems to us that the public purpose for which the 
street was authorized to be temporarily clolsed 
during the play periods and the manifest public 
convenience and benefit thereby served, call [for 
the conclusion as a matter of law that the city did 
not authorize the creation of a nuisance in the 
street by the district. Simon v. City of Atlanta, 
67 Ga. 618; Anderson v. Mayor, etc., 3 Del. (Penpe- 
wilPs) 28; Sheets v. City of McCook, 95 Nebr. 139; 
City of Lawrenceburg v. Lay, 149 Kv. 490; Ow6ns 
v. Town of Atkins, 163 Ark. 82.” 

And in the case of Belvin v. Richmond, 85 Va. 5[74, 
it was held that a judge has authority to order ropes 
stretched across a street during the hours his court is 


I 
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sitting, to prevent travel in front of the court house, 
when the noise of passing vehicles is sufficient to ob¬ 
struct the proper administration of justice therein. 

The monumental character of the public improve¬ 
ment known as the House Office Building Annex, which 
occupies all of one city square, is a matter of general 
public knowledge. It is plain that this building could 
not be constructed without interference with traffic on 
the streets surrounding it. In fact it is conceded in 
the second count of the declaration that it was neces¬ 
sary to close off a portion at a time of these thorough¬ 
fares. (Rec. p. 7) It is not unreasonable to assume 

that the necessarv use of the streets bv the contractors 

» * 

in the erection of this building, especially if it was 
necessary to close portions of said streets, would cre¬ 
ate such a hazardous situation as to endanger the lives 
of those passing by. Under such circumstances it was 
not only the right but the duty of the Commissioners 

to close the streets to the extent thev were closed in 

* 

the interest of public safety. The declaration is de¬ 
void of any allegations of fact from which it could even 
be inferred that the Commissioners acted arbitrarily 
or capriciously. They acted within the discretion re¬ 
posed in them by law and even though they erred, as 
plaintiff contends, neither the District nor the En¬ 
gineering Company is liable for their error of judg¬ 
ment. 


CONCLUSION 

The plaintiff has had ample opportunity to allege 
facts showing a cause of action if it had one. It has 
twice, through its former counsel, amended its declara¬ 
tion and has voluntarily stood upon the second amend- 


i 
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i 


ed declaration. It is submitted that the action of the 
lower court in sustaining the demurrer and entering 
judgment for defendants was correct and should be 
affirmed. 

I 
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